
Page 1 of 11 
 

GR Case No:  1247/2014 

 

                   IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                   Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

G.R. Case No. 1247 of 2014 

            State 

            Versus 

Chandmiya and another 

 (Under section 448/294/323/34 IPC) 

 

      Offence explained on: 11.03.2015 

Evidence recorded on: 20.05.2015, 24.06.2015, 15.03.2016, 05.06.2017,    10.10.2017, 
05.12.2017 
 

      Statements recorded on: 04.04.2018 

      Arguments heard on: 24.04.2018 

      Judgment delivered on: 23.05.2018 

      Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

      Advocate for the Accused: Mr. N. Islam 

                                      

                                                          J U D G M E N T 

Prosecution Case in brief: 

1. Accused persons stood for trial for committing offences u/s 448/294/323/34 IPC. 

2. Filtering the unnecessary details, prosecution case has been initiated on the basis of 

written ejahar dated 31.05.2014 lodged by the informant Md. Hafijuddin Ali stating inter 

alia that accused persons are his mother and maternal uncle. The informant stated that 

his mother Musstt. Asiran Nessa got married to one Md. Jakir Hussain as per the will of 

his maternal uncle Chandmiya. On 31.05.2014 the accused persons entered into the 
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house of the informant and without any reason started to scold the informant and tried 

to hit him an rod. When the wife of the informant named Dilwara Begum tried to stop 

the fight between them, she was also physically assaulted by the accused persons, 

which resulted in injury to her in various parts of her body. It is also alleged that the 

accused persons scolded his wife by uttering obscene slang words and languages and 

also pulled her by the hairs and took away a silver chain, gold earrings and a gold nose 

pin by thrashing her to the floor. Hence this case. 

 

3. On receipt of the ejahar the same was received as Borsola OP GDE No. 08 dated 

01.06.2014 and was forwarded to the officer in charge of Dhekiajuli Police Station for 

registration which was registered as Dhekiajuli P.S. Case no 314/14, u/s 

448/294/323/379/341/498(A)/325/506 of the Indian Penal Code. Thereafter, I/O has 

launched the investigation of this case. After completion of investigation, I/O has finally 

submitted charge sheet u/s 441/294/323/34 of the IPC against the accused persons.  

 

4. Thereafter, cognizance has been taken and summon have been issued to the accused 

persons. On appearance of accused persons, necessary documents required u/s 207 Cr. 

PC have been furnished to them. On perusal of the materials on record particulars of 

offence u/s 448/294/323/34 IPC is read over and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried. 

 

5. Prosecution, in support of its case has examined only seven (7) witnesses.  

 

6. On closure of prosecution evidence accused persons were examined u/s 313 Cr.P.C 

wherein they denied the allegation of the prosecution levelled against them. Defence 

denied adducing evidence. 

 

7. I have heard the arguments advanced by the learned counsel for the accused persons 

and Ld. A.P.P. Perused the materials available in the case record. Upon hearing both the 

parties and on perusal of the record, following points for determination are formulated 

for proper adjudication of this case. 

 

POINTS FOR DETERMINATION: 

 

Point No 1: Whether the accused persons, in furtherance of their common intension 

had entered into the house of the informant intending to assault him and his wife and 

thereby committed the offence punishable u/s 448 read with section 34 of the Indian 

Penal Code? 

 

Point No.2: Whether the accused persons in furtherance of common intention had 

uttered obscene language to the wife of the informant as alleged and thereby committed 

an offence punishable u/s 294 read with section 34 of the Indian Penal Code?  
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Point No.3: Whether the accused person in furtherance of common intention voluntarily 

caused simple hurt to the informant and his wife as alleged and thereby committed an 

offence punishable u/s 323 read with section 34 of the Indian Penal Code?  

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. Now let me try to decide the above points by appreciating the evidence available in 

the case record. I have carefully considered the evidence available in the instant case. 

P.W- 1, Dilwara Begum in her evidence in chief has deposed that informant is her 

husband and accused persons are her relatives. The alleged incident took place around 6 

months back at around 9:00 a.m. at their house. It is deposed by P.W-1 that when her 

husband i.e., the informant and his younger brother Azimuddin Ali were discussing about 

their mother Asiran Nessa, accused Chandmiya heard about their discussion and he 

along with some other persons with balam assaulted the informant. When P.W-1 

objected to such activities, accused Chandmiya assaulted her and stole her jewellery. 

Thereafter the informant lodged this case against the accused persons.   

9. During cross-examination P.W-1 deposed that the informant was at his house when 

the incident took place. Along with accused Chandmiya, accused Asiran and Anuia @ 

Anjuara Begum also came to the house of the informant but she does not remember the 

name of other who came along with them.  P.W-1 during her cross examination 

admitted that she did not state before police that along with Chandmiya and others 

people came along with 'balam'. Further during cross examination she also deposed that 

the land where she resides is in the name of her father-in-law who expired around two 

(2) years back and she holds no knowledge regarding the said land.  

10. Testifying as PW-2, Md. Hafizuddin Ali (informant) deposed in his evidence that 

he is the informant of this case and the accused persons are his mother and maternal 

uncle. The alleged incident took place around 3-4 months back. It is also deposed by 

P.W-2 that his father expired around one and half years back and thereafter, after one 

year of his father's death, his mother married someone else. The informant/ P.W-2 

stated that he had no objection of his mother marrying someone. With regard to some 

property matter the accused persons came with rod to his house and tried to assault 

him. When his wife Dilwara Begum tried to stop them, accused Chandmiya assaulted his 

wife and also took away the gold ear ring and nose pin of his wife which she was 

wearing. Thereafter, he has lodged this case against the accused persons.  

11. During cross-examination P.W-2 deposed that the alleged incident took place around 

3-4 months back but he does not remember the exact date of the occurrence of this 

incident. It is also stated that the ejahar was written by scribe wherein he only put his 

signature. At present, informant is residing at the land measuring 4 bigha and 1 Katha. 

The informant stated that he has a younger brother named Azimuddin Ali and a sister 

named Anjuara Begum. After his father's death, his mother stayed with them for a long 
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time before getting married to another person. His father had a LIC policy of Rs. 

1,00,000/- (Rupees One Lakhs Only).  

12. P.W-3. Joynal Abedin deposed in his evidence that both parties are known to him 

and this incident took place almost one (1) year ago. A fight took place between the 

informant and the accused persons and on hearing 'hullah' he visited the house of the 

complainant. It is also deposed by PW-3 that he saw a rod in the hands of Chandmiya 

and he tried his best to bring Chandmiya at pace but at that point of time accused Asiran 

and Chandmiya physically assaulted the wife of the informant named Dilwara. Later on 

PW-3 heard that the gold ornaments of the wife of the informant were lost in said 

incident.  

13. During cross-examination P.W-3 deposed that this incident took place in front of the 

house of the complainant and the distance between the house of the accused persons as 

well as the house of the complainant is 20 to 25 meters. When the said incident took 

place P.W-3 was at his house. P.W-3 also deposed that he did not witness as to who 

took away the ornaments belonging to the wife of the informant. Only after hearing 

'hullah' he visited the house of the informant. Accused Asiran Begum married another 

person and left the house. 

14. P.W-4 Nooreja Khatun deposed that this incident took place almost one (1) year 

ago when Ajimuddin and the complainant were sitting at their house and were talking. 

Accused Chandmiya came to their house taking a rod on his hand and tried to physically 

assault the informant. When the wife of the informant named Dilwara came out, she was 

beaten up by Chandmiya. Accused Ashiya Khatun also physically assaulted Dilwara and 

took away the nose pin from her nose. 

15. During cross-examination P.W-4 deposed that at the time of occurrence of this 

incident she was at her house and the house of the informant as well as the accused 

persons are nearby to her house. The fight took place in the yard of the informant. 

Further P.W-4 also deposed that the complainant is her nephew and accused Ashiya is 

her eldest sister-in-law who resides with accused Chandmiya. 

16. P.W-5, Musstt. Hamida Begum deposed in her evidence that she know the 

informant as well as the accused persons and this incident took place about one year 

back. Accused Asiran is the elder sister-in-law of her. Prior to one year the accused 

eloped with her brother-in-law and then came back to their house and claimed their 

ancestral property. The accused persons got involved in verbal and physical altercation 

with their family members and assaulted her niece-in-law Dilwara. Prior to the quarrel 

they saw there was a pair of gold earrings in the ears of Dilwara but after the incident 

that earing went missing. 

17. During cross-examination P.W- 5 deposed that the house of the informant is 

adjacent to their house. The house of the accused is at a distance of 50 (fifty) meter 

from the house of the informant. On hearing hue and cry she had arrived at the place of 

occurrence. Later on, P.W-5 stated that she was with the informant at the time of the 
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occurrence. During cross examination P.W-5 also deposed that her brother expired 

(former husband of the accused Asiran Nessa). Accused Asiran has three children 

namely Habizuddin (informant), Azimuddin and Anjuwara. It is also stated that accused 

Asiran's former husband had LIC, bank balance etc. it is also stated by P.W-4 that 

informant did not demand accused Asiran his father's property but being the legal he is 

entitled to get the same. Azimuddin resides in the house of his father-in-law.  

18. P.W-6, Ghanakanta Baruah (Investigating Officer) deposed in his evidence 

that on 01.06.2014 he was working as S.I at Borsola outpost and on that day Md. 

Habizuddin AliI lodged an ejahar to i/c Bhabakanta Das S.I. After getting the ejahar 

entered GD entry no. 08 dated 01.06.2014 and send the ejahar to Dhekiajuli P.S for 

registering the case and vested the case for investigation to him. It is further deposed by 

P.W-6 that on that day itself, after receiving the case, he went to the place of 

occurrence. Before going to the place of occurrence he directed the victims for medical 

examination and issued requisition. He examined the place of occurrence and drew the 

sketch map, exhibit-2 is the sketch map. It is also deposed by P.W-6 that he recorded 

the statement of the victim and witnesses present there. He also went to the house of 

the accused person and since he was not found, he directed his family members to ask 

him to appear in the police station. On 06.06.2014, he went again in search of the 

accused but he was not found. On 07/06/2014 the accused surrendered him in the 

police station. He enquired about the incident and recorded the statement of the 

accused persons and allowed bail since all the sections were bailable in nature. On 

16/06/2014 the report of medical examination of the victim was collected. After 

completion of investigation, he found materials against the accused persons and 

submitted the charge sheet u/s 448/294/324/34 IPC.  

19. During cross examination P.W-6 deposed that on 01/06/2014 he was vested with 

the investigation of this case. He examined the victim in the police station and examined 

the witnesses in the place of occurrence at about 12 noon. Sketch map was drawn at 

the place of occurrence on that day itself. P.W-6 also deposed during his cross 

examination that no house or people are found to reside near the place of occurrence. It 

is admitted by P.W-6 that he has not mentioned about any witness and person near the 

place of occurrence in the sketch map and also about any witnesses name near house of 

informant and accused persons. It is also stated by P.W-6 that Dilwara/P.W-1 did not 

state before him that along with Chandmiya other people came along with 'balan'. P.W-6 

stated that he did not find any receipt/documents regarding the jewelleries and he has 

not seized any lathi (stick) etc.  

20. P.W-7, Binod Kumar Mili (Medical Officer) deposed in his evidence that on 

31.05.2014 he was at Doomdooma new PHC as Medical Officer. On that day at 12:30 

pm, he examined Musstt. Dilwara Begum and on examination he found history of assault 

on her person on 31.05.2014 at about 07:00 am. On examination he found one scratch 

mark over anterior aspect of chest 2 inch below the mid part of right clevical size ½ inch 

x ½ inch. Body inflicted anterior part of the chest and the injury is simple and blunt. Age 

of injury is 3-4 hours.  
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21. During cross-examination P.W-7 deposed that the case no. is not mentioned in the 

medical report. The victim had not been identified and the victim was escorted by a 

home guard. There is no identification done of the victim whom he examined and there 

is no identification mark as well. There is overwriting in the medical report. P.W-7 

deposed that he has not mentioned about the weapon since there was no requirement 

of it. The injury can be cause by falling also. 

22. Now let me discuss the materials on record and try to arrive at a definite finding as 

regards the points for determination.  

23. Section 442 of the IPC describes the term house trespass as follows: House 

trespass: Whoever commits criminal trespass by entering into or remaining in any 

building, tent or vessel used as a human dwelling or any building used as a place for 

worship, or as a place for the custody of property, is said to commit “house-trespass”.  

24. Section 448 IPC prescribes punishment for offence committed u/s 442 of the IPC for 

a term which may extend to one year, or with fine which may extend to one thousand 

rupees, or with both.  

25. On bare reading of the above provisions of law, it appears to me that the offender is 

said to commit house trespass, if he enters into any building used for human dwelling, 

or building used for worship or place used for custody of property, in order to commit 

any offence, or to insult, annoy, intimidate their possessor. From the evidence on record 

it appears that P.W-2 Habizuddin who is the informant of this case deposed in his 

examination-in-chief that the alleged incident took place around 3-4 months back when 

his maternal uncle and mother with regards to some property matter came with rod to 

his house and tried to assault him. On the contrary, P.W-1(victim) stated that the 

alleged incident took place around six (6) months back at their house when accused 

Chandmiya heard about the discussion of the informant and his brother Ajimuddin and 

he along with some other persons with balam assaulted the informant. There is a huge 

gulf of contradiction between the testimonies of P.W-1 and P.W-2. Now, P.W-3 stated 

that this incident took place almost one (1) year ago between the informant and the 

accused persons and on hearing 'hullah' he visited the house of the complainant. It is 

also deposed by P.W-3 that he saw a rod in the hands of accused Chandmiya and he 

tried his best to bring Chandmiya at pace but at that point of time accused Asiran and 

Chandmiya physically assaulted the wife of the informant named Dilwara. Now, if we go 

through the evidence deposed by P.W-4 it is seen from her deposition that this incident 

took place almost one (1) year ago when Ajimuddin and the complainant were sitting at 

their house and were talking, accused Chandmiya came to their house taking a rod on 

his hand and tried to physically assault the informant. When the wife of the informant 

named Dilwara came out, she was beaten up by Chandmiya. Wading through the 

evidence of P.W-5, what is seen is that this alleged incident took place about one (1) 

year back when a verbal and physical altercation took place between both the parties. 

Now on minute perusal of the evidences on record it appears that each of the five 

prosecution witnesses is singing their own versions about the alleged occurrence of 
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incident. While the informant (P.W-2) and the victim (P.W-1) are the best person to 

state the actual facts about the alleged incident, it is seen that they themselves are 

making contradictory statements with regards to the actual time of occurrence of this 

incident as well as the instrument with which accused persons tried to assault them. 

While the informant alleged that the incident took place about 6 months back, P.W-2 

stated that the incident occurred prior to 3-4 months back. Also the informant stated 

that accused Chandmiya was holding a rod in his hands but P.W-2 deposed that accused 

Chandmiya along with some other people entered into their house and tried to assault 

the informant by a “balam”. The said P.W-1 also failed to state as to who were those 

“some people” who entered into their house along with the accused persons. Also the 

informant mentioned that his maternal uncle and mother came to their house with a rod. 

Hence different versions of two star witnesses who were present at the time of 

occurrence of the incident definitely created a doubt in believing the prosecution story. 

On the contrary P.W-3, P.W-4 and P.W-5 deposed that the alleged incident took place 

almost one year back. Also apart from the informant and the victim the other 

prosecution witnesses are not an eye-witness to the occurrence of this incident as they 

were at their respective residence when the incident took place. Also P.W-4 stated that 

the fight took place at the yard of the houseof the informant but from the versions of 

other P.W's it stands clear that the figh took place inside the house. Hence, there is no 

uniformity among the depositions of prosecution witnesses. Accordingly, I am of the 

opinion that the alleged offence punishable u/s 448/34 of the IPC could not be 

established against the accused persons. 

26. Section 294 speaks as follows: Obscene acts and songs-  
 

Whoever, to the annoyance of others- (a) does any obscene act in public 
place, or (b) sings, recites or utters any obscene song, ballad or words, in or 
near any public place, shall be punished with imprisonment of either 
description for a term which may extend to three months, or with fine, or with 
both. 

 
27. Now let me try to decide whether prosecution has proved the ingredients of charges 
as required u/s 294 IPC.  

 
The Hon’ble Supreme Court of India in “Pawan Kumar versus State of Haryana and 
another reported in (1996) 4 SCC 17  has observed that “In order to secure a 
conviction the provision (Section 294 IPC) requires two particulars to be 
proved by the prosecution, i.e. (i) the offender has done any obscene act in 
any public place or has sung, recited or uttered any obscene songs or words in 
or near any public place and (ii) has so caused annoyance to others. If the act 
complained of is not obscene, or is not done in any public place or the song 
recited or uttered is not obscene, or is not sung, recited or uttered in or near 
any public place or that it causes no annoyance to others, the offence is not 
committed .“ 

 
28. On perusal of the evidence on record, it appears that the there is no evidence on 
record that the accused persons uttered any obscene words at a public place. There is 
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also no evidence on record to suggest that the incident occurred at a public place. As, a 
vital ingredient of Section 294 of the Indian Penal Code is missing in this instant case 
hence the accused persons cannot be held guilty for the commission of offence u/s 
294/34 IPC 

 
 

29. Again, section 323 speaks as follows: Section 323 of the IPC reads as follows: 
 
Whoever, except in the case provided for by section 334, voluntarily causes 
hurt, shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine which may extend to one 
thousand rupees, or with both. The word voluntarily causing hurt is defined 
u/s 321 of the IPC as follows: 
 
Voluntarily causing hurt: “Whoever does any act with the intension of thereby 
causing hurt to any person, or with the knowledge that he is likely thereby to 
cause hurt to any person, and does thereby cause hurt to any person, is said 
“voluntarily to cause hurt”. 
 
30. Now let me try to decide whether prosecution has proved the ingredients of charges 
as required u/s 323 IPC.  

 
Now the allegation against the accused persons is that they assaulted the informant by 

using a rod as per the version of P.W-2 and with a balam as per the version of P.W-1. It 

is evident from the record that the informant, victim as well as the other witnesses in no 

way have corroborated the facts narrated in the FIR. P.W-1, the victim, in her 

examination in chief has clearly deposed that  accused Chandmiya assaulted her and 

took away her jewelleries. She did not utter a single incriminating word against accused 

Asiran Nessa. The fact of assault by the accused persons as deposed by the P.W-1 is not 

supported by the testimony of P.W-2. He has clearly and precisely described the 

occurrence before the court during his examination in chief and cross-examination. P.W-

2 has clearly described that accused persons came with rod to his house and tried to 

assault him. He nowhere mentioned that he was assaulted by the accused persons. Also, 

he stated that when P.W-1 tried to stop the pushing and shoving, accused Chandmiya 

assaulted her and also took away the gold ear ring and nose pin which she was wearing. 

The informant also did not utter a single incriminating word against accused Asiran 

Nessa. Furthermore, P.W-3 and P.W-4 and P.W-5 during their cross examination have 

categorically deposed that at the time of occurrence of this alleged incident they were at 

their respective homes. Defense succeeded to shake the veracity of P.W-1 and P.W-2 by 

way of cross-examination on the point of assault caused by the accused persons. The 

informant stated that when P.W-2 tried to stop the fight, she was physically assaulted by 

the accused persons, resulting in injury to her in various parts of her body but scanning 

through the evidence of P.W-7 it appears that he even did not there is no identification 

done of the victim whom he examined as there is no identification mark. Further, the 

said P.W-7 i.e., the medical officer also stated that the injury can be cause by falling and 

he clearly stated that he did not mention about the weapon since there was no 

requirement of it. Perusal of the Case Record also reveals that there is overwriting in the 
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medical report. As such their testimonies stand no ground and do not in any way 

connect the accused persons with the alleged offence for which they are being tried. 

Also there was no seizure of the offending instrument which is admitted by P.W-6. Thus 

what has come from the evidence of the said witnesses that though some dispute arose 

between the informant and the accused persons along with the victim but it was not so 

big enough as had been exaggerated in the ejahar. Thus, from the evidence of the 

principle witnesses, I find it difficult to convict the accused person. As such, it is evident 

that, prosecution has successfully proved the allegations made against the accused u/s 

323 of the IPC by using cogent evidence. Accordingly, I have arrived at the considered 

opinion that prosecution could not establish the alleged offence punishable u/s 323/34 of 

the IPC against the accused persons. 

 
31. Thus, the burden is upon the prosecution to prove that case against the accused 

persons and prosecution has not adduced any evidence which proves the ingredients of 

the above sections of law which holds the accused persons guilty. Hence, on careful 

examination of the evidences on record as discussed above, I have come to the 

conclusion that prosecution has failed to prove the charges leveled against the accused 

persons beyond all reasonable doubt and as such they deserves acquittal. 

 

32. Therefore Point no. (I), (II) and (III) is decided in negative. 
 

33. In view of the above discussions, I am of the considered opinion that, prosecution 
has failed to establish the case against accused persons namely Chandmiya and Musstt. 
Asiran Nessa. Accordingly accused persons are acquitted of the charges levelled against 
him u/s 448/294/323/34 IPC in the instant case. 

 
34. Set the accused persons at liberty forthwith. 

 
35. The bail bond for the accused persons are extended for a further period of six (6) 
months. 

 
36. Given under the hand and seal of this court on this 23rd day of May, 2018 at 
Sonitpur, Tezpur. 

 

 
 

                        (Ms. Sparsita Garg)                                                     
                                                                           Judicial Magistrate First Class 
                                                                                           Tezpur, Sonitpur 
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                                                 APPENDIX 

 

A: WITNESS OF PROSECUTION: 

1. P.W-1: Dilwara Begum 

2. P.W-2: Md. Hafizuddin Ali  

3. P.W-3: Joynal Abedin 

4. P.W-4: Nooreja Khatun 

5. P.W-5: Musstt. Hamida Begum 

6. P.W-6: Ghanakanta Baruah 

7. P.W-7: Binod Kumar Mili 

B: EXHIBITS OF PROSECUTION:  

Exhibit 1: Ejahar 

Exhibit 1 (1), 1(2) and 1(3): Signature of the Informant 

Exhibit 2: Sketch Map 

Exhibit 2 (1): Signature of Ghanakanta Baruah 
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Exhibit 3: Chargesheet 

Exhibit 3 (1): Signature of Ghanakanta Baruah 

C. WITNESS OF DEFENSE: NIL 

 

D. EXHIBITS OF DEFENSE: NIL 

                                                                                                  

                                                            

 

                           

             (Ms. Sparsita Garg)                                                     

                                                                   Judicial Magistrate First Class 

                                                                            Tezpur, Sonitpur 

  

 

 

 


